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pﬁssible prejudice to an -accused’s de-
fense.” ‘United States v. Marion, supm,
at 320, 92 S.Ct., at 963

Of course cases will differ among
themselves as to the allowable time be-
tween charge and trial so as to permit
prosecution and defense adequately to
prepare their case. But unreasonable
delay in run-of-the-mill criminal cases
cannot be justified by simply asserting
that the public resources provided by the
State’s criminal-justice system are limit-
ed and that each case must await its
turn. As the Court points out, this ap-
proach also subverts the State’s own
goals in seeking to enforce its criminal

407 U.8. 451, 33 L.EA.g4 51 -
Pecola Annette WRIGHT et al.,
Petitioners,
' COUNCIL OF the CITY OF
EMPORIA et al.
No. 70-188,

Argued March I, 1972
* Decided June 22, 1972.

School desegregation - case.,” - The
District Court, 309 F.Supp. 671, en-
joined establishment of new city school
district and appeal was ‘taken. = The
Court of Appeals, 442 F.2d 570 reversed
and remanded, and certiorari was grant-
ed. The Supreme Court, Mr. Justice
Stewart, held that city which had been
part of county school system found vio-
lative of Constitution would not be per-
mitted to establish separate school sys-
tem where effect of so doing would ke to
impede process of dismantling dual ays-
tem. '

Reversed.

Mr Chief J ustlce Burger dlssented
and filed opinion in which, Mr. Justice
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Blackmun, Mr. Justice:Powell, and Mr.
Justice Rehnquist joined.: : ‘

1. Injunction =78

Where city and county constituted
but one unit for purpose of student as-
signments during entire time that dual
system was maintained, power of dis-
trict court which ordered desegregation
of schools to enjoin ecity’s withdrawal
from system need not rest on independ-
ent constitutional violation, Code Va.
1950, §§ 15.1-982, 22-30, 22-34, 22-93,
22-100.1.

-2, Schools and School Districts €13

City's proposal to withdraw from
participation in county school system
which had been found in violation of
Constitution must be judged according
to whether withdrawal hinders or fur-
thers process of school de'segreﬁation.

3. Injunction @@'78 o

If withdrawal of clty from partlcl-
pation in county school system which
had been found violative of Constitution
would impede dismantling of dual sys-
tem, district court, in exercize of its re-
medial discretion, may enjoin city from
withdrawing. Code Va.1950, §§ 15.1-
982, 22-30, 22—34 22-93, 22-100.1.

4. Schools a.nd School Dlstrict's 18
Where school hoard offers nonracial

justification for plan that is less effec-
tive than other alternatives for disman-
tlmg dual school system, _demonstrated
racial purpose may be taken into consid-
eration in determining weight to be giv-
en to proffered justification.
B. Schools and School Districts <13

- Court’s determination as to whether
realignment of school districts was dis-
criminatory rests not on ‘motivation or
purpose but on effect of action on dis-
mantling of dual school systems in-
voIved

6. Schools andSchool Distrlcts @13
Desegregation' is mnot achieved by
gingle school system operating “white
schools” and “Negro schools” into two
new systems, each operating unitary
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schools within its borders, where one of
the two new systems is in fact “white”
and the other is in fact “Negro.”

7. Schools and School Districts €18

" Court supervising process of deseg-
regation of scheol system does not exer-
cise its remedial discretion responsively
where it approves plan that, in hope of

" providing better “quality education” to

gsome children, has substantial adverse
effect on quality of educatmn avallable
to others.

8. Schools and School Disiricts €18

Evidence sustained district court’s
finding that permitting city, which had
been part of county school system which
had been found to violate Constitution,
to establish independent school system

‘would deprive Negroes remaining in
‘county schools of fulfilment of promise

of elimination of racially segregated
schools,
9. Schools and School Districts €18

Fact that school board’s desegrega-
tion plan leaves some disparity in racial
balance among various schools in system
does not alone make that plan unaccepta-
ble,

10. Schools and School Districts €18
Racial ratios are not sole considera-

tion to be taken into account in devising

workable remedy to eliminate segregated

- schools.

11. 8chools and §eﬂ|oql I)lsl:rlcts @18
 Record suﬂtamed dlstnct courj;
conclusion that. establishment of mde-

‘pendent schbol'systéin by city which had
been part of .county! systemh which had
‘been : declared \uncnnstitutionalg ‘would .
fmpede process of dtismantling lexisting -

Aual system.!:Codd Va.1950,1§§ 15. 1_932, :

22—30 2‘..—34 22«—93, 22—100 1.
H

; Where' t".hey ate Elrected' to :l’ea.?.lbxli-
ty or p]ractlcahty q

proposéd i-emedy

cort éxercising its equitable' diserétion '

to eliminate dual school system should

* The ‘syllabus constitutes mo part of the
opinion of the Court but has been pre-
pared by the Reporter of Decisions for
the convenience of the reader. - 8ee Unit-

censider .city’s arguments that separabe

school system for city was necessary in

order to prov1de “quality educatlon for
city. residents.. .

18. Schools and School Dlatricis @==13 :

- Where city had been part.of county
achool system whiech had been found vio-
lative " of :Constitution, district -court,
with 'its responsibility to. provide effec-
tive remedy for segregation 'in -entire
city-county system, could not properly
allow city to make its part of that sys-
tem more: attractive’ where zuch result
would - be accomplished "at . expense of
children remaining in county. Code Va.
1950, §§ 15.1-982, 22-30, 22—34 22—93
22-100.1. '

14. Schools and School Districts €13

Under the facts, it could not be said
that enforced contmuat;oh of ‘aihgle
city-county school system wag’ not rea-
sonable, feasible and workable.

15. Schools a.nd School Dlstrlcl;s @13 .

Where order prohibiting estabhsh-
ment of separate school system by .city
which-had been part of county school
system which had been found violative
of Constitution was based on adverse ef-
fect : establishment of such. separate
school system would have on dismantling
dual system, once unitary system has
been established and accepted, city, if it
still desires to do so, may eatablish inde-
pendent system without such adverse ef-

P Efect on students {remaining . in county
' 16. ‘Schools and School Districts =18

City which had been part of oounty

: school system found’ violatlve of Consti-
. fution would not be permltted 'I:o "estab-
fhsh separate school sysbem where effect
i of 8o doing would be to impede ﬁrocess
-of dlsmantlmg dual system A

ST

T 1967, Emporia, Vﬁrgnna, ‘wh'i‘ch:
8 located in the center pt‘ rechsville

: County, changed from & Vpown” 1 & Po-

litically independent '“city” authorized
ed States v. Detroit Timber & Lumber Co.,

- 200 U.8. 821, 837, 26 B.Ct. 282, 287, 50
L.Ed. 499.
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by ‘staté law to provide its own public
school system. By ‘a shared-cost agree-
ment with the county, Emporia in 1968
continued an arrangement, which ante-
dated its.change of. status, to use the
county public school system -for educa-
tion -of its children. ‘As a conseguence
of the present desegregation lawsuit ini-
tiated in 1965, the single school division
was -operating -under a “freedom of
choice” plan approved by-the District
Court. Petitioners moved to modify
that plan following this Court's decision
in Green v. County School ‘Board, etc.,
391 U.S. 430, 88 8,Ct. 1689, 20 L.Ed.2d
716.- The District Court, after a hear-
ing, on June 25, 1968, ordered petition-
ers’ “pairing” plan, to take effect as of
the start of the 1969-1970 school year.
Two .weeks after entry of the District
Court’s
plan to operate a separate school system
and sought termination of the 1968
agreement, On August 1, 1969, peti-
tioners filed a supplemental complaint
seeking to enjoin the city council -and
school board (named as additional par-
ties defendant) from withdrawing Em:
poria children from the county schools.
Following hearings, the Distriet” Court
found that the effect of Emporia’s with-
drawal would be a . “substantial in-
crease in the proportion of whites in the
schools attended by city residents, and
a concommitant decrease -inm the coun-
ty schools.” In addition to the dis-
parity in racial percentages, the court
found that the proportion of wh1tes
in county schools might drop as coun-
ty-school . whites shifted to private
academies, while some whites might
return to city schools from the acad-
emies they previously attended; that
two formerly all-white schools (both bet-
ter equipped and better located than the
county schools) are in Emporia, while all
the schools in the surrounding. county
were formerly all-Negro; and that Empo-
ria, which long had the nght to establish
a separate school system, did not decide
to do so until the court’s order prevented
the county from continuing its long-
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decree, the city announced its ‘
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maintained segregated school system.
The court: concluded = that - Emporia’s
withdrawal ‘would fruatrate the June 25
decree, and enjoined respondents from
pursuing their plan. Holding that the
question whether new school district
boundaries. should be permitted in aréas
with a hlstory of state-enforced racial
segregation must be resolved in terms of
the “dominant purpose of [the] bounda-
ry realignment,” the Court of Appeals
concluded that Emporia’s primary pur—
pose was “benign” and not a mere “cov-
er-up” for racial discrimination, and re-
versed Held: :

In determuung whether reahgn-

_ment. of schoo) districts by officials com-

ports with the requirements of the
Fourteenth Amendment, courts will be
guided, not by the motivation of the of-
ficials, but by the effect of their act:on
P. 2203.

2. In the totality of the clrcum—
stances of thxs case, the DlBtrlct Court
was justified in concluding that Empo-
ria's establishment of a separate school
system would impede the process of dis-
mantling the segregated _school gystem.
Pp. 2203-2207.

4 Cir. 442 F.2d 570, reversed,
: L —— ot
T'LSamuel W. Tucker, Richmond, Va.,
or petitioners.

D. Dortch Warriner,
for respondents. -

Mr Justice STEWART delwered the
opmmn of the Court.

“We granted certiorari in this case, as
in No. 70-130, United States v, Scotland
Neck City Board of Education® 407 U.
8. 484, 92 8.Ct, 2214, 33 L.Ed.2d 75, to

'Emp'oria, "Va.,

_lss2

consider the cirgumstances underjwhich _{sss

a federal court may enjoin state or local
officials from carving cut a new school
district. from an existing distriet that
has not yet completed the process of dis-

‘mantling a system of enforced racial

segregation, We did not address our-
selves to this rather narrow question in

I. Together with No. 70-187, Cotton v. Scotland Neck City Board of Education,
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Swann v, Charlotte-Mecklenburg Board
of Edueation, 402 1.8, 1, 91 8.Ct. 1267,
28 L.Ed.2d 554, and ifs companion cases
decided last Term,® but the problem has
confronted other federal courts in one
form or another on numerous occasions
in recent years.®? Here, as in Scotlond
Neck, the Court of Appeals reversed a
district court decizsion enjoining the cre-
ation of .a new school district. 4 Cir,
442 F.24 570, . We conclude that the
Court of Appeals erred in itas interpreta-
tion of the legal principles applicable in
cases such as these, and that the Dis-
trict Court’s order . was proper in the cir-
cumstances of this case.

I

- The City of Emporia lies near .the
center of Greensville County, Virginia, a
largely rural area located on the North
Carolina border. Until 1967, Emporia
was|a “town” under Virginia law, which
meant that it was a part of the sur-
rounding county for practically all pur-
poses, including the purpose of provid-
ing public education for children remd-
ing in the county

2. The companion cases were Davis v,

.. Board of School Commissioners, 402 V.8,
33, 91 8.Ct. 1280, 28 L.Ed.2d 577; Mec-
Daniel v. Barresi, 402 U.S8. 39, 01 8.Ct.

741287, 28 LiEd.2d /582; "North Carolina 7
State Board of Education v. Swann, 402 -

v, UL, 43, 91 B.Ct.. 1284, 28 1.Ed.2d 586;

. and | Moore ,_;'vL Charlotte-Mecklenburg

o Board of Education, 402 U8, 41 91 8.Ct.

o 1292 '5.8 L Ed.2d 590 -

- TR ETN S

3. On the samae dqy -that it meverued the

Diamc't Oourt rdem j.n this case and in

. the Sﬂathmd etk caae.s. the Court of

o Appeals for the Hourth Circult: a!flrme(l"}

' an order enJmning the vreation of 'a new
.. achobl district in gnother. county of North -
Carolina. . Turner v.. Littleton-Lake Gas-
ton School District, 4 Cir., 442 F.2a 584,
Other cases dealing with attempts to eplit
school distriets: in., the process of desegre-
gation :are Lee. v. Macon Oountx -Board
of Education, 5 Cir., 448 F.24 746: Stout
v. United States (Jefierson County Board
of Education v. Board of Education for
City of Pleasant Grove), 5 Cir.,, 448 F.2d
403; Haney v. County Board of Educa-
tion, 8 Cir,, 410 F.24 920; United States
v. Texas, D.C., 321 F.Supp. 1042, 1052,

- In 1967, Emporia, apparently dissatis-
fied with the county’s allocation of reve-
nues from the newly enacted state sales
tax, suecessfully sought desxgnatlon as a
“city of the second class.” % As such, it
became politically independent from the
surrounding county, and undertook 'a
separate obligation under state law to
provide free public schooling to children
residing within its borders® To fulfill
this responsibility, Emporia at first
sought the county’s agreement to con-
tinue operating the school system on vir-
tually the same basis as before, with
Emporia sharing in the administration
ag well a3 the financing of the schools.®
When the county officials refused to en-
ter into an arrangement of this kind,
Emporia agreed to a contract whereby
the county would continue to educate
students residing in the city in exchange
for Emporia’s payment of a- specified
share of the total cost of the system
Under this agreement, signed in: April
1968, Emporia had a formal voice in the
administration of the schools only
through its pa lclpatlon in the selection
of a superintendent. The city and coun-
ty were designated ‘as a single school

. aff’d, with modifications, § Cir., 447 F.2d
441; Burleson v. County Board of Elec- -
' tion Commissionérs, D.C., 308 F.Supp.
- 352, aff'd, 8 Cir,, 432 F2d 1356 ; Aytch
-1y, ' Mitehell,” DC ‘820 F.Supp.’ 1372

. n__-- 1

4. VaGodeAnn 5151-1582 Y

5 See Vacode Ann i 22—93 ‘.‘Colomal i
., Heights ¥. .County of Chesterﬁeld 196 Va - i
155 82SE.2d566(1954) L H' i

6.. :Emporla WaE enntled 3nnder gtnte ia H
.+ to,_establishan independent. school Fya- ”
tem when it became a city In’ 1967 bnt u'.
** chose “not ‘to’ du 20" because, aceordmé 1
* the testiméiiy 'of the chairman' of the tmf k!
- :: nehool - bosrd, % separaté gystem -aidj; not ;,1
-,..seem practical at the time. . In a lefter ; ¥
to the County Boerd of Superwsors in
July 1969, the Emporia City Council ptat- |
€d that it had suthorized a combined §ys- ; ;
tern in 1968 because 1t baliaved. that the .
educationsl fnterest of Emporia citmens,
their children and those of the citizens
and children of Greensville County, eould
best be served by continuing a combined
City-County achool division, thus giving
students from both political subdivisions
full benefits of a larger school system.”

Ji]
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“division” by the "State Board of
Education,” -and this arrangement was
still in effect at the time of the District
Court’s order challenged in this case.

" This lawsuit began in 1965, when a

complaint was filed on behalf of Negro
children seeking an end to state-enforced
racial segregation in - the . Greensville
County school system, Prior to 1966,
the elementary and high schools located
in Emporia served all white children in
the .county, while Negro . children
throughout the county were assigned to
a single high school or one of four ele-
mentary schools, all but one of which
were located outside the Emporia town
boundary. In January 1966, the Dis-
trict Court approved a so-called “free-
dom of choice” plan that had been adopt-
ed by the county in April of the pre-
vious year, Wright v. County School
Board of Greensville County, D.C,, 252
F.Supp. 378, No white students ever at-
tended the Negro schools under this
plan, and in the 1968-1969 school year
only 98 of the county’s 2,510 Negro stu-
dents attended white - schools. The
achool faculties remained completely seg-
regated. '

Following our decision in Green v.
County School Bosrd, etc., 391 U.S. 430,
88 S.Ct. 1689, 20 L.Ed.2d 716, holding
that a freedom-of-choice plan was an un-
acceptable method - of desegregatlon
where it failed. “to provide meaningful
assurance of prompt and effective dises-
tablishment of a dual system,” id., at
438, 88 S.Ct. at 1694, the petitioners
filed a motion for further relief,” The
District Court ordered the county to
demonstrate its compliance with the
holding in Green, or to submit a plan de-
signed to bring the schools into compli-
ance. After various delays, during

7. Under Virginia law as it stood in 1909,
the school “division” was the basic unit
for the purpose of school administration.
See Va.Code Ann. §§ 22-30, 22—34 22
100 1

8. The plan was later modified in certain
respects At the request of the county
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which the’ freedom-of-chonce sygtem re- _]ss6

mained in effect, the county submitted
two alternative plans. The first would
have preserved the existing system with
slight modifications, and the second
would have assigned students to achools
on the basis of curricular choices or
standardized test scores. The District
Court promptly rejected the first of
these propesals, and took the second un-
der advisement. Meanwhile, the peti-
tioners submitted their own proposal,
under which all children enrolled in a
particular grade level would be assigned
to the same school, thus eliminating any
possibility of racial bias in pupil assign-
ments, Following an evidentiary hear-
ing on June 23, 1969, the District Court
rejected the county’s alternmative plan,
finding that it would “substitute .

one segregated school system for anoth-
er segregated achool system.” - By an or-
der dated June 25, the court ordered the
county to implement the plan submitted
by the petitioners, referred to by the
parties as the “pairing” plan, as of the
start of the 1969—-19'70 school year3 '

Two weeka after the Dlstnct Court
entered its deeree, the Emporia City
Coumcil gent a letter to the county Board
of ‘Supervizors announcing the city’s in-
tention to operate a separate school sys-
tem beginning in September. The letter
stated that an “in-depth study and anal-
ysis of the directed school arrangement
reflects a totally unacceptable situation
to the Citizens and City Council of the
City of Emporia.” It asked that the
1968 city-county agreement be terminat-
ed by mutual consent, and that title to
schoo! property located within Emporia
be transferred to the city, The letter
furtherjadvised that children residing in
the coﬁ‘ﬁ‘;y'woul'd be permitted to enroll

gchool board, and ss modified it has been
in operation since September 1968. Be-
cause the four echools located outside
Emporia’s city limits are all in close prox-
imity to the eity, the “pairing” plan
apparently involved little additional trans-
portation of students.
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in the city schools on a tuition basis.?
At no time during this period did the
city officials meet with the county coun-
¢il or school board to discuss the imple-
mentation of the pairing decree, nor did
they inform the District Court of their
intentions - with respect to the separate
school system.

The county school board refused either
to terminate the existing agreement or to
transfer school buildings to Emporia,
citing its belief that Emporia’s pro-
posed action was “not in the best inter-
est of the children in Greensville Coun-
ty.” The City Council and the City
School Board nevertheless continued to
take steps toward implementing the sep-
arate system throughout the month of
July. Notices were circulated inviting
parents fo register their children in the
city system, and a request wag made to
the State Board of Education to certify
Emporia as a separate school ‘division.
This request was tabled by the State
Board at its August meeting, “in light
of matters pending in the federal court.”

According to figures later supplied to
the District Court, there were 3,769 chil-
dren enrolled in the unitary system con-
templated by the desegregation decree,
of whom 669 were Negro and 34%
were white, Had Emporia established a
separate school system, 1,123 of these
students would have attended the city
schools, of whom 48% were white. It is
undlsputed that the clty proposed to op-
erate its dwn schools on; unitarg_ngasis
with all childrén enrolled n any partxcu-
lay grade attenﬂ:ng- the saﬁle sehool, -

On August- ,1, ll,969,,,+‘.he peti oners
filed a supplemental complaint na.mmg
the members of the Emporla Clty COun«

9. The Dlatrict Court took specml notp of !
this transfer prrangement: in i memo- -
randum accompanying the rehniiharﬁ' in-
junction issued in Augudt |1968; 1 At the
time of the final hearlug, lmwever,\ the
respondents assured the court that jf
allowed to operate a separate system, they
would not permit transfers from the coun-
ty without prior permission of the court. -

10. Because the ecunty school board had ul-
timate responsibility for the administra-

¢il and the City .School Board as addi-
tional parties defendant,’® and seeking
to enjoin them from withdrawing Empo-
ria children from the county schools.
At the conclusion of a hearing on Au-
gust 8, the District Court found that the
establishment of a separate school sys-
tem by the city would constitute “an im-
permissible interference with and frus-
tration of” its order of June 25, and
preliminarily enjoined the respondents
from taking “any action which would in-
terfere in any manner whatsoever with
the implementation of the Court’s order
heretofore entered. . . .7

The achools opened in September un-
der the pairing order, while Emporia
continued to work out detailed plans and
budget estimates for a separate school
system in the hope that the District
Court would allow its implementation
during the following school year, At a
further hearing in December, the re-
spondents presented an expert witness to
testify as to the educational advantages
of the proposed city system, and asked
that the preliminary injunction be dia-
solved. On March 2, 1970, the District
Court entered a memorandum opinion
and order denying the respondents’ mo-
tion and making the injunction perma-
nent, Wright v. County School Board of
Greensville County, 309 F.Supp. 671.
Thej Court of Appeals for the Fourth
Circuit reversed, 442 F.2d 6570, but
stayed .its . mandate pending action by

- this Court on a petition for certiorari,
404 U.S, 820, 92 S_

which .we granted..
Ct. 56, 30 L.Ed 2d48. .

Emporla takes the poaltmn that since_,
it is‘h separate pohtical Jurlsd:ctmn en-

: ‘i:fo:r of t’he aehools nnder tlm combmed‘
f ‘Bystem,
uchool board were not originally parties
to the lawsnit. Bat the District Court's

desegregation decree bound both comnty -

officials “and their ‘gmecessors,” and . the
District Court treated the Emporia achool
board members, insofar as they intended
to replace the county board as admin-
istrators of part of the system under court
order, as “successors” to the members of -
the county board.

the members of  the ' Emporia- -

_]3_5 9
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titled under satate law to establish a
school system independent of the county,
its action may be enjoined only upon a
finding either that the state law under
which it acted ig invalid, that the bound-
aries of the city are drawn so as to ex-
clude Negroes, or that the disparity of
the racial balance of the city and county
schools of itself violates the Constitution,
Ag we read its opinion, the District Court

. made no such findings; nor do we.

[1] The constitutional violation that
formed the predicate for the District
Court’s action wag the enforcement, until
1969 of racial segregation in a public
school system of which Emporia had al-
ways been a part. That finding has not
been challenged, nor has Emporia ques-
tioned the propriety of the “pairing” or-
der of June 26, 1969, which was de-
signed to remedy the condition that of-
fended the Constitution. Both before
and after it became a city, Emporia edu-
cated its children in the county schools.
Only when it became clear—15 years
after our decision in Brown v. Board of
Education, 347 17.8. 488, 74 5.Ct. 686, 98
L.Ed. 873—that segregation in the coun-
ty system was finally to be abolished,
did Emporia attempt to take its children
out of the county system. Under these
circumstances, the power of the District
Court to enjoin Emporia’s withdrawal
from that system need not rest upon
an independent constltutlonal violation.
The court’s remedial power was invoked
on the basis of a finding that the dual
school system violated the Constitution,
and since the city and the county consti-
tuted but one unit for the purpose of
student assignments during the entire
time that the dual system was main-
tained, they were properly treated as a
single unit for the purpose of disman-
tling that system. :

{2,3] In Green v. County School
Board, ete., 391 U.S, 430, 88 38.Ct. 1689,
20 L.Ed.2d 716, the issue was whether
the school hoard’s adoption of a “free-
dom of choice” plan constituted adequate

1. The decision of the Court of Appeals
was rendered less than a month prior to
our decigion in Swann v, Charlotte-Meck-
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complianée with the mandate of Brown
v. Board of Education, 849 U.8, 204, 75
8.Ct. 753, 99 'L.Ed. 1083 {Brown II).
We did not hold that a freedom-of-choice
plan is of itself unconstitutional, Rath-
er, we decided that eny plan is “unac-
ceptable” “where it “fails to provide
mezaningful assurance of prompt and ef-
fective disestablishment of a dual :sys-
tem. .. .- 891 U.8., at 438, 88 8.Ct.
at 1694. . In Monroe v. Board of Commis-
sioners, ete., 391 U.S. 450, 88 S.Ct. 1700,
20 L.Ed.2d 733, we applied the same
principlé ‘in rejecting a “free fransfer”
plan adopted by the achool board as a
method of desegregatxon.

"We do not ho]d that 'free transfer’
can have no place in a.desegregation
plan. But like ‘freedom of choice,” if
it cannot be shown that such a plan
will further rather than delay conver-
gion to a unitary, nonracial, nondisecri-
- minatory : school. system, it must be
. held unacceptable.” Id at 459, 88 8.
Ct, at 1705. : .

The effect of Emporla s proposal was to
erect new boundary lines for the purpose
of school attendance in & district where
no such lines had previously existed, and
where a dual school system had long
flourished.,, Under the. principles of
Green and Mcmroe, stich a proposal must
be judged according to whether it hind-
ers or furthers the process of school de-
segregation. If the proposal would
impede the dismantling of the dual sys-
tem, then a distriet court, in the exer-
cise of ita remedial discretion, may en-
join it from bemg carrled out

- The Court of Appeals apparently did
not believe this case to be governed by

the principles of Green andjMonroel!

It held that the question whether new
school district boundaries should be per-
mitted in areas with a history of state-
enforced racial segregation is to be re-
solved in terms of the “dominant pur-
pose of [the] boundary realignment.”

lenburg Board of Edueation, 402 U8, 1,
91 8.Ct. 1267, 28 LEd.24 554, =

esr
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“If the creation of a new school dis-
trict is designed to further the aim of
providing quality education and is at-
tended secondarily by a modification
of the racial balance, short of resegre-

- gation, the federal courts should not

interfere, . If, however, the primary
purpose for creating a new school dis-
trict is to.retain as much of separa-
.tion of the races as possible, the state
; has violated its affirmative constitu-
tional duty to end state supported
schoo! segregation.” 442 F.2d at 572.

Although the Distriet Court had found
that “in a sense, race was a factor in the
eity’s decision to secede,” 209 F.Supp.,
at 680, the Court of Appeals found that
the primary purpose of Emporia’s action
was “benign,” and was not “mereiy a
cover-up” for racial diserimination. 442
F.2d, at 574,

- [4] This “dominant purpose” test
finds 'no precedent in our decisiohs. It
is true that where an action by school
authorities "is motivated by a demon-
strated discriminatory purpose, the ex-
istence of that purpose may add to the
discriminatory - effect of the action by
intengifying the stigma of implied racial
inferiority. - And where a a¢hool board
offers nonracial justifications for a
plan that is less effective than other:al-
ternatives for dismantling a dual school
system, a ‘demonstrated ‘racial purpose
inay be taken into consxderatmrf in: de-
términing the ‘weight té be given' 1o the
proffered: juatlfmatlon ECE, “Gréen, su-
pra, I391 LB, at'439,
But s we Baid in Paimer y. Thomplon,
403 1.8, 817, 225, 91 S.Ct, 1940, 1945, 29
LEd2d 438, :it i3 diffidult or impossi-
ble!for any eourt to determine the ‘zole’
or ‘dominant’
choices of & group: of legislators,” ‘and
the same may be’said:of the chowes of a
school board. In addltmn, -an! inquiry
into the “dominant” motlvatlon of achool
authorities is as 1_rrelevant as it is fruit-
less. The mandate of Brown II was to
desegregate schools, and we have said that
“[t]he measure of any desegregation
plan is its effectiveness.” Davis v.

'S.Ct. at 1694,

‘motivatién :behind * the .

:School Commissioners of Mobile County,
402 U.S8, 33,'37, 81 S.Ct, 1289, 1292, 28 L.

Ed.2d 577. Thus, we have focused upon

-the effect—mnot the purpose or motivation

—~of a school board’s action in determin-
ing whether it is a permissible method of
dismantling a dual system, : The exist-
ence of a permisaible -purpose cannot
sustain an action that has an impermis-
sible effect

[5] The reasomng of the Court of

of other federal courts that have held

‘that splinter school districts may not be

created “where the effect—to say noth-
ing of the purpose—of the secession has
a substantlal adverse effect .on desegre-
gation of the county achool district.”

Lee v, Macon County Board of 'Education,

5 Cir., 448 F.2d 746, 752. See also
Stout v. United States (Jefferson Coun-
ty Board of Education v. Board of Edu-
cation for City of Pleasant Grove)r, 5 Cir.,
448 F.2d 403, 404; Haney.v. County
Board of Educatwn, 8 Cir., 410 F.2d 920,
924; Burleson v. County Board of Elec-
tion Commismoners, DC 808 F.Supp.
852, 356, aff'd, 8 Clr 432 F.2d 1356;
Aytch v, Mltchell D.C, 320 F, Supp 1372,
1877. Though the purpose of the new
school districts was found to be dlscrlml-
natory in many of these cases, the courts'
holdings rested not. on motivation or pur-
pose, but on the effect of the action

upon- the ‘dismantling of 'the dual school ..
. systems involved. ¢ That was the focus of

the District Court-in thiz case, and we
hold that xts approach was proper T
£ TIr Dol

O _Lm D
_The basw for the District’ Court’s rul~

ing ‘was its’ ‘conclusion that if Emporia

were allowed to estabhéh an mdependent
system, Negroes remammg in ‘the coun-
ty schools would be ‘deprived of what
Brown II promised thém: a school sys-
tem in which all vestiges-of enforced ra-
cial gegregation :have. been eliminated,
The District Court noted that the effect
qf_ Emporia’s withdrawal .would : be a

“substantial increase in the proportion
of whites in the schools attended by city
residents, and a concomitant decrease in
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.the - county ‘schools.”

-chances

* - 809 F.Supp., at
680. In’addition, the court found that

‘the departure of the city's students, its
Jeadership, and its finanecial support, to-

gether with the possible loss of teachers
to the new system, would diminish the
‘that transition: to = unitary
schools in the county would prove suc-
cessful.”

.. [6-8] Certainly, desegregatmn iz not
achleved by splitting a smgle school sys-
tem operating “white schools and “Ne-
gro schools” into two neéw systems, each
operating unltary schools W1th1n its bor-
‘ders, where one of the two new systems
is, in fact, “white”” and the other is, in
fact, “Negro.” Nor does a court super-
vising the process of désegregation exer-
cise its remedial discretion. responsibly
where it approves a plan that, in the
hope of providing better “quality educa-
tion” to some children, has a substantial
‘adverse effect upon the quality of educa-
tion available to others. In some cases,
it may be readily perceived that a pro-
posed subdivision of a school district
will produce ane or both of these results.
In other cases, the l:kellhood of such re-
sults may be less apparent Thls case is
of the latter kind, but an exammatmn of
the record shows ‘that the District
Court’s conclusions - were adequately sup-
ported by the evidence.

J_Data submitted to the DistrictrCourt
at its December hearing showed that the
school system in -operation: under the
“pairing” plan, including both Emporia
and the county, had a racial composition
of 349 white and '66% Negro. If Em-
poria had established its .own system,
and 1£ total enrollment had remamed the
same, the city's sehools would_have been
489 white and 52% Negro, while . the
county’s schools. would  have been 28%
white and 72% Negro.

9] “We 'need ‘not and do not hold
that this disparity in the racial composi-
tion of the two systems would be a suf-
ficient reason, standing alone, to énjoin

12, The court order that we approved in
* Biwann, supra, itself provided for student

92 SUPREME OOURT REPORTER
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the creation of the separate school dis-
trict. The fact that a school board’s de-
gegregation plan leaves some disparity

.in racial balance among various schools

in the system does not alone make that
plan unacceptable?. We .observed- in

Swann, supra, that “[t]he constitutional

command to desegregate schools does not
mean that every school in every commu-
nity. must always reflect the racial com-
position of the school :system as a
402 U.8,, at 24, 91 SCt. at
1280.

.. But there is more to this case than
the . disparity in racial percentages. re-
flected by the figures supplied by the
school board. In the first place, the
District Court found that if. Emporia
were allowed to withdraw from the ex-
isting system, it “may be anticipated
that the proportion of whites in county
schools may drop as those who can reg-
ister in private academies,” 309. F.Supp.,
at 680, while some whites might return
to the city :schools -from -the private
gchools in which they had previcusly en-
rolled.. Thus, in the judgment .of the
District Court, the statistical breakdown
of the -1969-1970 enrollment figures be-
tween ; city residents and county |resi-
dents did not reflect what the sitnation
would have been had Emporia estab-
lished its own school system.

.{;0] Second,'.the significance,of any
racial disparity in this case is enhanced
by the fact that the two formerly all-
white schools are located within Empo-

4ss

ria, while all the schools located in the

surrounding -county were formerly all-
Negro, The record further refiects that
the school buildings in Emporia are bet-
ter equipped and are located on better
sites than are those in the county. We
noted in Swann that factors such.as
these .may in themselves indicate that
enforced racial. segregatlon has been
per_petuated :

" “Independent of student assignment,
-‘w_here' ’ it' is possible “to 'identify ‘a

' hodies rangmg from 9% Negro to 389
Negro. ‘
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‘white school’ or a ‘Negro school’ sim-
ply by reference to the racial composi-
tion of teachers and staff, the guality
of school buildings and equipment, or
the organization of sports activities, a
prima facie case of violation of sub-

~ stantive constitutional rights under
the Equal Protection Clause is shown.”
402 U.8., at 18, 91 8.Ct., at 1277.

Just as racial balance is not required in
remedying a dual system, neither are ra-
clal ratios the sole consideration to be
taken into account in devising a worka-
ble remedy.

The timing of Emporia’s action is a
third factor that was properly taken into
account by the District Court in assess-
ing the effect of the action upon chil-
dren remaining in the county schools.
While Emporia had long had the right
under state law to establish a separate
school system, its decision to do 8o came
only upen the basis of-—and, as the city
officials  conceded, in reaction to—a
court order. that prevented the county
system from maintaining any longer the
segregated system that had lingered for
15 years after Brown I. In the words
of Judge Winter, dissenting in the Court

_lass | of Appeals, “[i]f the establishment of

an Emporia school district is not en-
joined, the black students in the county
will watch as nearly one-half the total

number of white students in the ¢ounty

abandon the county :schools for a sub-
stantially ;whiter . system.” - 442 F2d
588, at 590, The message of this action,
comjng when it did, chnnot have escaped
the {Negro children in the county. -As
we moted: in. Brown: I{ *To,separate
[Negro school:children]| from others :of
similar age and qualifications solely be-
cause of theu- race genérates‘ a feeling
of inferiority jas to their status in the
commumty that may affect their hearts
f RS IR |
13, “Full 1mplement'atioﬂ m‘, these constitu-! -
- tional principles may xrequire, solution; of
varied local school problems, School au-
thorities have the primary responsibility
for elucidating, assessing, and solving
these problems; courts will have to con-
* mider whether the action of school an-
thorities constitutes good faith implemen- .

. of the proposed remedy.

and minds in a way unlikely ever to be
undone.” 347 U.S., at 494, 74 S.Ct., at
691, We think that, under the circum-
stances, the District Court could ration-
ally have concluded that the same ad-
verse psychological effect was likely to
result. from Emporia’s withdrawal of its
children from the Greensville County
system

[11] The weighing of these factors
to determine their effect upon the proc-
ess of desegregatlon is a delicate task
that is aided by a sens:tmty to local
conditions, and the judgment is pnmarl-'
ly the responsibility of the distric]
judge. See Brown II, supra, 349 U.S, at
299, 75 8.Ct. at 7565.13 Given the totali-
ty. of the circumstances, we hold that the
District Court was justified in ita con-
clusion that Emporia’s establishment of
a separate system would actually impede
the process of dismantling the exigting
dual system, '

;. [12] Against these  considerations,
Emporia advances arguments that a sep-
arate system is necessary to achieve
“quality education” for city residents,
and that it is unfair in any event to
force the city to continue to send its
children to schools over which the city,
because of the character of its arrange-
ment  with. the county, -has very little
control. These, srguments are entitled
to consideration by a court exercising its
equitable discretion where they are di-
rected to the feasibility or practicality
See Swann v,
Ohar]otte—Mecklenburg' Board of Educa-
tion, supra, 402. }'.IS at 31, 91 S.Ct., at
1283 But, as we said in Green v. Coun-
ty School Bpard etc supra, the availa-
bility pf “more promising courses of .ac-
tmn" to dmmantle a dual system “at the

i wta'aon of tha governing eonstltutlonal |
principles. Because of their proximity
to loeal conditions and the possible need
for further hearings, the courts which'

" originally heard these cases c¢an best per-
form thig judicial appraisal.” 349 U.8,, at
299, 76 B.Ct., at T56.
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least places a heavy burden
upon the board to explain its preference
for an apparently less effective method.”
391 U.S, at 439 88 S.Ct., at 1695

In evaluatmg Emporia’s clauns, it
must be remembered that the city repre-
sents the interests of less than one-third
of the students in the system being de-
segregated. Only the city officials
argue that their plan is preferable to the
“pairing” plan encompassing the whole
of the city-county system. Although the
county school board took no position in
the Distriet Court either for or against
Emporia’s action, it had previously
adopted a resolution stating its belief
that the city’s action was not in the best
interests of the county children. In
terms of Green, it was only the respond-
ents—not the county school board—who
expressed a “preference for an apparent-
ly less effective method” of desegrega-
tion.

[13] At the fmal hearmg in the Dis-
trict Court, the respondents presented
detailed budgetary proposals and other
evidence demonstrating that they con-
templated a more|diverse and more ex-
pensive educatlonal program than that
to which the city children: had been ac-
customed in the Greensville County
achools. These plans for the city system
were developed after the preliminary in-
junction was issued in this ease. In Au-
gust 1969, one month before "classes
were scheduled to open, the city officials
were intent upon operating a separate
system despite the fact that the city had
no buildings under lease, no teachers un-
der contract, and no specific plans for
the operation of the schools. Thus, the
persuasiveness of ‘the “quality educa-
tion” rationale was open to question.
More important, however, any increased
quality of education provided to city stu-
dents would, under the circumstances
found by the Distriet Court, have been
purchased only at the price of a substan-
tial adverse effect upon the viability of
the county system. The Distriet Court,
with its responsibility to provide an ef-
fective remedy for segregation in the

" 92 SUPREME OOURT REPORTER -
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entire city-county system, -could  not
properly allow the city to make its part
of that system more attractive where
such a result would be accomplished at
the expense of the chlldren remaining in
the county.

A more weighty consideration put
forth by Emporia is its lack of formal
control over the school system under the
terms of its contract with the county.
This argument is properly addressed to
the practicality of the District Court's.
action. As we said in Davis v. Board of
Sehool Commissioners of Mobile County,
402 U.8,, at 37, 91 5.Ct., at 1292:

“Having once found a violation, the

"distriet judge or school authorities

should make every effort to achieve

_ the greatest possible degree of actual

_desegregation, taking into account

the practicalities of the situation.”

And in Swann, supra, we noted that a
desegregation plan cannot be regarded
as & proper exercise of a digtrict court’s
discretion where it iz not *reasonable,
feasible and workable.” " 402 U 8., at 81,
91 S. Ct at 1283.

[14] We do not underestimate the L

deficiencies, from Emporia's standpoint,
in the arrangement by which it under-
took in 1968 to provide for the education
of its children. Direct control over deci-
sions vitally affecting the education of
one’s children is a need that is strongly
felt in our society, and since 1967 the
citizens of Emporia have had little of
that control. But Emporia did find its
arrangement with the county both feasi-
ble and practieal up until the time of the
desegregation decree issued in the sum-
mer of 1969. While city officials testi-
fied that they were dissatisfied with the
terms of the contract prior to that time,
they did not attempt to change it. They
argued that the arrangement became in-
tolersble when the “pairing’ decree was
entered, because the county officials who
would control the budget of the unitary
system lacked the desire to make the un-
itary system work. The Distriet Court
did not accept the confention that & lack
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transition to unitary schools.
felt that the “desire of the city leaders,

-had long existed in the area.
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of enthusxasm -.on- the part of county
leaders would, if Emporia children re-
mained in the system, block a successful
The court

coupled with their . obvious leadership
ability,” would make itself felt despite
the absence of any formal control by the
city over the system’s budget and opera-
tion, and that the eity’s leadership would
be “an important facet in the succesaful
operation of any court-ordered plan,”

309 F.Supp., at 679, Under these cir-_j did not abuse its discretion.

cumatances, .we cannot say that the en-

forced continuation of the single city-
-eounty system was not “reasonable, fea-
.8ible and workable,” 14 -

.L[15,16] The District Court explicitly
-noted in its opinion that its injunction

does not have the effect of ‘locking Em-
poria into -its present circumstances for
all time, 'As already noted, our-holding
today does not rest upon. a conclusion
that the disparity in racial balance be-
tween the city and county schools result-
ing from separate systems would, absent
any other considerations, be unaccepta-
ble.” The city’s treation of -& separate
school system was enjoined bécause of
the effect it would have had at the time
-upon the effectiveness of the remedy or-
dered ‘to dismantle the dual system that
‘Once the
unitary system has been established and
accepted, it may be that Emporia, if it
still desires to do so, may establish an
independent system without such an ad-
verse effect upon the students rémaining
in the county, or it may be able to work
out a more satisfactory arrangement
with the county  for joint operation of
the existing system. We hold only that

l4 City ofhcm]e testifled thut one ot the
primary ohjections to the court’s “pair-
ing” decree was that it required a student
to attend six schools in the space. of 12
years. Dr. Tracey, the expert witness
for the respondents, expressed the view
: that this aspect of the decree had undesir- . .
. able effects from an educator’s point of
* yiew. This argument, however, was never
made to the District Court either before
or at the time it adopted the “pairing”
plan. Indeed, the city officials never

.2 new school district may not be created

where its effect would be to impede the
process of dismantling a ‘dual system.
And in making that easentially factual
determination in any . particular case,
“we must of necessity rely to a large ex-
tent, as this Court has for more than 16
years, on the informed judgment of the
district courts in the first instance and
on courts- of  appeals.” . Swann, - supra,
402 11.8., at 28, b1 S.Ct., at 1282, In this
case, we believe that the District Court
For these
reasons, the judgment of the Court of
Appeals lS reversed

Reversed

M Chlef Justxce BURGER w1th
whom - Mr, Justice BLACKMUN . Mr.
Justlce POWELL and Mr. Justlce

.REHNQUIST join, dissenting..

If it appeared that the city of Empo-
ria's operation of a separate school sys-
tem would either perpetuate racial seg-

regation in the schools of the Greenaville

County area or otherwise frusirate the

dismantling 6f the dual system in. that
area, I would unhesitatingly join in. re-
versing the judgment of the Court of
Appeals and reinstating the judgment of
the District Court. However, I do not
believe the record -supports such find-
ings and can only conclude that ‘the Dis-
triet Court abused its discretion in pre-
venting Emporia . .from exercising . its
lawful right to provide for the education
of its own children.

By accepting the D:strlct Court’s con-
clusion that Emporia’s operation of its
own schools would “impede the disman-
tling of the dual-system,” the Court nec-
essarlly 1mphes that the result of the

even met wlth the - eounty echeol board-
or participated in the hearings that pre- ,
ceded the decree. After the June 25 or-
der was entered, the District Court modi- "~

:fjed it at the request of ' the county -

:-. board, and at the hearing on a prelimi- .

.. mary injunction against Emporia's with-
drawal from the system, the court noted,
that it would be “delighted ‘to entertain
“motions for smendment of the [painng]'
-plan at any time.” App. 185a.

_Ln
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‘deverance would be something less than
unitary schools, and that segregated ed-
ucation would persist in some meéasure
in the classrooms of the Greensville
County area. - The Court does not artie-
ulate the standard by which it reaches
this conclusion, and its result far ex-
'ceeds the contemplation of Brown v.
‘Board of Education, 347 U.S. 483, 74 8.
Ct. 686, 98 L.Ed. 873 (1954), and ali
succeeding cases, including Swann v.
Charlotte-Mecklénburg Board of Educa-
tion, 402 U.S. 1, 91 S.Ct. 1267, 28 LEd
2d 554 (1971).

If the severance of the two systems
were permitted to proceed, the assign-
ment of children to schools would depend
solely on their residence. County resi-
dents “would attend county schools, and
‘tity residents would attend city achools.
Assignment to schools ‘would in no sense
Such a geographic as-
signment pattern is prima facie consist-
ent with the Equal Protection Clause.
See Spencer v. Kugler; 826 F.Bupp. 1236
(D.C.N.J.1971), aff’d, 404 U.8. 1027, 92
S5.Ct./707, 80 L.LEd.2d 728 (1972). . -

However where a ‘school system has
been operated on a segregated basis in
the past, and where ostensibly neutral
attendance zones or district lines are
drawn where none have existed before,
we do not close our eyes to the facts in
‘favor of theory. In Green v, County
School Board, 391 U.S. 480, 88 S.Ct.
1689, 20 L.Ed.2d 716 (1968), the Court
ruled that dual school systems must
cease to exist in an objective sense as
well as under the law. It was apparent
that under the freedom-of-choice plan be-
fore the Court in Green, the mere elimi-
nation of mandatory segregation had pri-
vided no meaningful remedy. Green im-
posed on school boards the responsibility
to “fashion steps which promise realisti-
cally to convert promptly to a ‘gystem
without a ‘white’ achool and a ‘Negro’
school, but just schools.” 391 U.8., at
442, 88 8.Ct., at 1696. That, I believe, is
precisely what would result if Emporia
were permitted to operate its own school
system-—schools neither Negro nor white,
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“but just schools.” - A8 separate systems,
both Emporia and Greensville County
would have a majority of Negro students,
the former slightly more than half, the
latter slightly more than two-thirds. In

‘the words of the Court: of Appeals,

“{t]he Emporia city unit would not be a
white island in an otherwise black coun-
ty.” 442 F.2d, at 573, Moreover, the
Negro majority in the remaining county
system would only slightly exceed that
of the entire county area including Em-
poria. - It is undisputed that education
would be conducted on a completely de-
segregated basis within the separate
systems. Thus, the situation would in no
sense be comparable to that where the
creation of attendance zones within a
single formerly segreghted school system
leaves an inordinate numberjof one-race
schools, such as were found in Davis v,
Board of School Comm’rs, 402 U.S. 83, 81
8.Ct, 1289, 28 L.Ed.2d 5§77 (1971). Rather
than perpetuating a dual system, I be-
lieve the proposed arrangement would
completely eliminate all traces of state-
lmposed segregatlon

It is quite true that the racml ratios
of the two school systems would differ,

but the elimination of such disparities is

not the mission of -desegregation. We
stated in Swann .v. Charlotte-Mecklen-
burg Board of Education, 402 U.S,, at 24,
91 S.Ct., at 1280:

. “If we were tp read the holding of the

" District Court to require, as a matter
of substantive constitutional right,
. any particular degree of racial balance
or mixing, that approach would be dis-
approved and we would be obliged to
reverse. The constitutional command
to desegregate schools does not mean
that every school in every community
musat always reflect the racial. compo-
sition of the achool system as a
whole.”,

It can no more be said that racial bal-
ance is the norm to be sought, than it
can be said that mere .racial imbalance
was the condition requiring a judicial

s
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remedy. The . pointlessness of such a
“racial balancing” approach is well illus-
trated by the facts of this case.::The
District Court and -the petitioners have
placed great emphasis on the estimated
six-percent. increase .in the propor-
tion of Negro students .in the -county
schools that would result from Empo-
ria’s withdrawal. I do not see how a
difference of one or two children per
class 1 would even be noticed, let alone
how it would renderja school part of a
dual system. We have seen that the
normal- movement of .populations could
bring about such shifts in & relatively
short period of time. . Obsession with
guch. minor statistical . differences re-
flects the gravely mistaken view that a
plan providing more consistent racial ra-
tios is somehow more unitary than one
which tolerates a lack of racial balance.
Since the goal -is: to' dismantle dual
school gystems rather than to reproduce
in each classroom a microcosmic reflec-

. tion of the racial proportions of a given

geographical area, there is no basis for
saying that a plan providing a uniform
racial balance is more effective or con-
stitutionally preferred. - School authori-
ties may wish to pursue that goal as a
matter of policy, but we hdve made it
plain that it is hot constititionally man-
dated, See Swann v. Charlotte-Mecklen-
burg Board of Education, 402 U.S,, at
18, u S Ct., at 1276, ' '

The Court disavows & “racial balanc-
ing” approach, and seeks to justify the
Distriet Court's ruling by relying on
several additional factors thought to ag-
gravate the effect of the racial :dispari-
ty. The real significance of these addi-
tional factors is so negligible as to sug-
gest that the racial inbalance itself may
be what the Court finds most: unaccepta—
ble H

Flrst the Court raises the specter of
resegregatlon resulting from the opera-
tion of separate school systems in the
county area, but on the record in thls

‘Il. The racord shows that the pupil-teacher '

- - ratio in the county -schools is less than 25 -
to 1. Assuming some rough correspond-
ence between this ratio and the size of

case this is, at best, highly speculative.
The Court suggests two-reasons why
such an. additional racial shift could he
anticipated with the existence of a sepa-
rate school system for Emporia: white
students residing in the county might
abandon the.publicschools in. faver of
private -academies, and white students
residing in the city might leave private
schools and enroll in the eity school.

: In assessing these projectioms it .ia
necessary to compare the nature of the
proposed separate systems: Wit}_y_i_;hat of
the .court-ordered: - “pairing”
Thus the first possibility,-that white
students from the county might enter pri-
vate schools, assumes that white families
would be more likely to withdraw their
children from  public schools that are
72% Negro than from those that are
66% Negro.. At most, any such differ-
ence would be marginal, and in fact it
seems highly :mprobable ‘that there
would be any difference at all. . The sec-
ond possibility postulated. by the Court
seems equally unlikely; it assumes that
families from the city who' had previous-
ly withdrawn their chlldren from the

public schools due to unpendmg dea:ieg're-J

gation, would return their children to
public schools havmg more Negro than
white pupils, . .
. The Court does not mentlon the pos—
gibility of some form of mass migration
of white families into the city from the
outlying county. Of course, when there
are adjoining school districts differing in
their racial compositions, it -is always
conceivable that,the differences will be
mecentuated by the. so-called “white
flight” phenomenon. But. that danger
seems remote in a situation such as this
where there is a predominantly Negro

population throughout the en,tlre area -of
concern.

Second, -the. Court attaches s1gmf1-
cance ‘to the fact that the school bhuild-
ings located in.the county were. formerly
used as all-Negro schools and intimates
that these facilities are, of generally

' -classes, ‘a B% racial shift would repre- )
"~ gent a change in the racial identity of 1.5
-‘gtudents - per class on the average.

aystem. -
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poorer quality than ‘those in the city.
But the District Court :made no such
finding of -fact, and the record does not
support -the Court’s suggestion on this
point. "Admittedly some dissatisfaction
wag expressed with the sites of the ele-
mentary schools in the county, and only
the city elementary school has an audito-
rium. - However, all three elementary
schools located in the county are more
modern than any school building located
in ‘the city, and the eounty and city high
school buildings are identical in every

_|_u respect. | On a fair reading of the entire

record, ‘it can-only be said that any dif-
ferences between the educational faeili-
ties located in the c1ty and those in the
county are de minimis,

 Finally, the Court states that ‘the
process of desegregation would be
impeded by the “adverse psychological
effect” that a separate’ city system
would have on ‘Negro students in the
county Here, again, the ‘Court seeks to
Justlfy the District Court’s discretionary
action by rel1ance on a factor never con-
gidered by that court. More 1mportant
it surpasses ‘the bounds of reason to
equate the psychologlcal lmpact of creat-
both having Negro majorities; ‘with the
feelings of inferiority referred to in
Brown I as engendered by a segregated
school system.. In Brown I the Court
emphasized that the legal policy of sepa-
rating children in schools solely accord-
ing to their race inevitably generates a
sense of inferiority, These observations
were supported by common human expe-
riencé and’reinforced by psyehological
authority.” Here the Court seeks to
make 'a similar judgment in'a setting
where no - child is accorded differing
treatmernt ‘on the basis of race. This
wholly speculative observation by the
Court is supported .neither by common
experience nor by scientific authority.
“Even giving maximum rational weight
to all 6¢f the factors mentioned by the
Court, ‘1 cannot conclude that separate
systems for Emporia and Greensville
County would be anything leas than ful-
ly unitary and ‘nonracial, “The founda-
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tion and-superstructure of the dual sys-
tem would be dissolved, and the result
would not factually preserve ‘the separa-
tion of races that existed in the past.
We noted in Swenn “that the existence
of some small number of one-race, or
virtually one-race, schools within a dis-
triet is not in and of itself the mark of
a system that still practices segregation
by law.” 40%_LU.S., at 26, 91 S.Ct.,, at
1281. This reflects our consistent em-
phagis on the elimination of the discrim-
inatory systems, rather than on mere
numbers in particular schools. The pro-
posed systems here would retain no
“one-race, or virtually one-race schools,”
but more important, all vestiges of the
diseriminatory system would be re-
moved. That is all the Constitution
commands. :

It is ‘argued that even if Emporia's
operation of its own unitary school sys-
tem would have been constitutionally
permiasible, it was nevertheless within
the equitable discretion of the Distriet
Court to insist on a “more effective”
plan of desegregation in the form of a
county-wide school system. In Brown v.
Board of Education, 349 U.S. 294, 76 S.
Ct. 753, 99 L.Ed. 1083 (19565) (Brown
II), the Court first conferred on the dis-
trict courts the responasibility to enforce
the desegregation of the schools, if
school authorities failed to do so, accord-
ing to equitable remedial principles.
While we have emphasized the flexibility
of the power of the district courts in
this process, the invocation of remedial
jurisdiction is not equivalent to having a
achool diatrict placed in receivership.” It
has been implicit in all of our decisions
from Brown II to Swann, that if local
authorities devise a plan that wiil effec-
tively eliminate segregation in -the
schools, a distriet court must accept such
a plan unless there are strong reasons
why a different plan is to be preferred.
A local school board plan that will elimi-
nate dual schools, stop diserimination,
and improve the quality of education
ought not be cast aside because 2 judge
can evolve some other plan that accom-
plishes the same result, or what he con-

st
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siders a preferable result, with a.two
percent, four percent, or six percent dif-
ference in racial composition. Such an
approach gives controlling weight to so-
ciological theorles, .not constitutional
doctrine. - : :

‘This limitation en the dlscretlon of
the district courts involves more than
polite deference to the role of l'oca_ngov-

~ ernments, Local ¢ontrol is not only vital

to continued public ‘support of the
schools, but it is of overriding importance
from an educational standpoint as well.
The success of any school system de-

pends on a vast range of factors that lie -
beyond the competence and power of the

courts. Curricular.decisions, the strué-
turing of grade.levels, the planning of
extracurricular activities, to mention a
few, are matters lying solely within the
province of school officials, who main-
tain a day-to-day. supervision that a
judge cannot, A plan devised by school
officials is apt to be attuned to these
highly -relevant educationsl goals; a
plan deemed preferable in the abstract
by a judge might well overlook and thus
undermine these primary concerns. -

" 'The discretion of a district court is
further limited where, as here, it deals
with totally separate political entities.
This is a very different case from one
where a school ‘board proposes atten-
dance zones within' a single school dis-
trict or even-one where a school district
is newly formed within a c¢ounty unit.
Under Vlrglma law, Emporia is as'inde-
pendent from Greensville County as one
State is from another. See City of
Richmond v.” Board of Supervisors of
Henrico County, 199 Va. 679, 684, 101
S.E.2d 641, 644 (1958); Murray v. City
of Roancke, 192 Va. 321, 824, 64 SE.2d
804, 807 (1951). This may be an anom-
aly in municipal jurisprudence, but it is
Virginia's anomaly ;. it is of ancient ori-
gin, and it is not forbidden by the Con-
atitution. To bar the city of Emporia
from operating its own school system is
to strip it of its most important govern-

2. United States v. Scotland Neck Oity:.
Board of Education and Cotton v. Beot- :

mental responsibility, and thus largely
to deny its existence as an independent
governmental entity.. It is a serious
step and, absent the factors that per-
guade me to the contrary in Seotland
Neck,? decided today, I am unmllmg to
go that far.

Although the rights and powers of a

na fide political entity may not be
used as a cloak for evasive action, nei-
ther ean those powers be nullified by ju-
dicial ’intervention to achieve a unitary
aystemt in a particular way. When a
plan ‘deVised by local authorities crosses
the threshold of ‘achieving actual deseg-
regation, it is not for the district courts
to overstep local prerogatives and insist
on some 'other alternative. . Judicial pow-
er ends when a dual school system has
ceased to exist,

Sinee Emporlas operatlon of 8 sepa-
rate achool system would not compro-
mise the goal of eliminating dual
schools, there is no basis for requiring
Emporia to demonstrate the necessity of
its decision. The “heavy burden” test
referred to in Green applies only where
there is serious reason to doubt the effi-
cacy of a school board’s plan as a means
of achieving desegregation, and there is
no basis for such doubt here.  Nonethe-
less, the Court’s treatment of Emponas
reagsons for establishing a separate sys-
tem merits comment.

* The Court makes light of Emporia’s
desire to create a high-quality, unitary
school system for the children of its citi-
zens, In 80 doing, the Court disregards
the following expllcxt fmdmg of the DIS-
trxet Court'

: “The cxty cleariy contemplates & supe-
- rior quality educational program, It
-is anticipated that . the cost will be

guch: ag to require- higher tax pay-
. ments by eity residents, - A kindergar-
- ten program, ungraded primary levels,

health services, adult education, and a
. low pupil-teacher ratio are included in
_the plan . .. 309 F.Supp. at 674.

- la.nd Neek City Board of Educut:ou, 407
. TL.8. 484, 92 8.Ct. 2214, 33 L.Bd.2d 765

_lare
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Furthermore, the Court suggests that if
Emporia were in fact to provide the
top-flight educational program the Dis-
trict Judge anticipated, it could only
worsen the quality of education in the
remaining county schools. To be sure,
there was cause for concern over the rel-
ative quality of education offered in the

40 county schools; j as the Distriet Court

observed, county officials did ‘“not em-
brace the court-ordered unitary plan with
enthusiasm.” 309 F.Supp., at 680. The
record shows that prior to the 1969-1970
school year, per-pupil expenditures in
Greensville County lagged: behind the
state median, and that the increase in
the county school budget for the 1969
1970 school year was insufficient to
keep abreast of inflation, not to mention
increased transportation costs, But the
city of Emporia was in no position to al-
leviate this problem for the county. The
county had previously refused to allow
the city to participate in joint adminia-
tration of the schools, and the city had
absolutely no power to affect the level of
funding for the county schools. Under
the contract, Emporia was the purchaser
of whatever educational services the
county had to offer. Out of understand-
able concern for the quality of these
services, it sought to alter the contrac-
tual arrangement in order tc provide
better unitary schools. '

There is no basis on this record for
assuming that the quality of education
in the county achools was likely to suf-
fer further due to Emporia’s withdrawal.
The Court relies on the District .Court’s
finding that “the desire of the city lead-
ers, coupled with their obvious leader-
ship ability, is and will be an important
facet in the successful operation of any
court-ordered plan.” 809 F.Supp., at
679. The District Court made this find-
ing despite the fact that the county had
refused to adminiaster the schools jointly
with the city, and despite uncontradicted
evidence that there was no line of com-
munications between the city and county
governments, that the city government
had been unable to get any cooperation
from the county government, and that

92 SUFREME COURT REPORTER
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there was an atmosphere of active an-
tagonism between the two governments.
With all deference to the trier of fact, I
cannot accept this finding as supportéd
by evidence in the record of this case.
It appears that the Distriet Court want-

ed) that “obvious leadership ability” of _lss1

Emporia’s citizens to exert its influence

on the more reluctant leadership in the

county, This is a laudable goal in the
abstract, but the courts must adjust

their remedies to the facts of each case

as they bear on the central problem of

eliminating a dual system.

Although acknowledging Emporia’s
need to have some “[d]irect control over
decisions vitally affecting the education
of [ita] children”, the Court states that
since Emporia found the contractual ar-
rangement tolerable prior to 1969, it
should not now be heard to"complain.
However, the city did not enter that con-
tract of its own free choice. From the
time Emporia became a ecity, considera-
tion was given to the formation of a
separate school system, and it was at
least thought necessary that the ‘city
participate in administration of the
county achool system. After the county
rejected the city’s proposal for joint ad-
ministration, the county threatened to
terminate educational services for city
children unless the ecity entered an
agreement by April 30, 1968. Only then
—under virtual duress—did the ity
submit to the contractal arrangement.
It was not until June 1969 that the
city was advised by its counse! that the
agreement might be illegal. Steps were
then taken to terminate the strained re-
lationship.. o -

"'Recognizing the tensions inherent in a
contractual arrangement put together
under these conditions, the Court indi-
cates that Emporia might be permitted
to operate a separate achool system at
some future time. The Court does not
explain how the passage of time will
substantially alter the situation that ex-
isted ‘at the time the Distriet Court en-
tered its injunction. If, as the Court
states, desegregation in the eounty was
destined to fail if Emporia established
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its own school system in 1969, it is diffi-
cult to understand why it would not be
an undue risk to allow separation in the
future. | The more realistic view is that
there was never such a danger, and that
the District Court had no cause to disre-
gard -Emporia’s desire to. free - itself
from its ties to Greensville County.
However, even on the Court’s terms, I
assume that Emporia could go back to
the Distriet Court tomorrow and renew
its request to operate a separate system.
The county-wide plan has been in effect
for the past three years, and the city
should now be relieved of the court-im-
posed duty to purchase whatever quahty
of education the county sees fit to pro-
vide.

‘Finally, some' discussion is warranted
of the relevance of diseriminatory pnr-
pose in cases such as these. 'It is, of
course, correct that “[tlhe measure of
any desegregation plan is its effective-
ness,” Davis v. Board of School Comm’rs,
402 U.8,, at 37, 91 S.Ct., at 1292, and that
a plan that stops short of dismantling a
dual school system cannot be redeemed by
benevolent motives. But it is also true
that even where a dual system has in fact
been dismantled, as it plainly has been
in Emporia, we must still' be alert to
make sure that- ostensibly nondiscrimi-
natory actions are not.designed to. ex-
clude children from schools because of
their race. We are well aware that the
progress of school desegregation since
1964 has been hampered by persistent
registance and evasion. in many places.
Thus, the normal judicial -refuctance to
probe the motives or- purposes underly-
ing official acts must yield to the reali-
ties in this very sensitive area of consti-
tutional adjudication. Compare Griffin
v. County School Board of Prince Ed-
ward County, 377 U.S. 218, 84 8.Ct.
1226, 12 L.Ed.2d 256 (1964), with Pal-
mer v. Thompson, 403'U.S. 217, 91 S.Ct.
1940 29 LLEd.2q 438 ( 1971)

There is no baszs for concludmg, on
this record, that Emporlas decision to
operate a separate school system was the

manifestation of a discriminatory pur-
pose. The strongest finding made by
the District Court was that race was “in
a sense” a factor in the city’s decision;
read in context, this ambiguous finding
does not relate to anyjinvidious consid-
eration of race. The District Court re-
lied solely on the following testimony of
the chairman of the city school board:

“Race, of course, affected the opera-
tion of the schools by the county, and
T again say, I do not think, or we felt
that the county was not capable of
putting the monies in-and the -effort
and the leadership into a system that
would effectively make a unitary sys-
~temwork . .. ,” 309 F.Supp. at
680. :
I cannot view this kind of ‘consideration
of race as discriminatory or even objec-
tionable. The same doubts about the
county’s commitment to the operation of
a high-quality unitary system would
have come into play even if the racial
compogition of Emporia were precisely
the same as that of the ent:re county
area, mcludmg Emporia. '

..Nor is this a case where we can pre-
sume a discriminatory purpose from an
obviously . diseriminatory  effect. Cf.
Gomillion v. Lightfoot, 364 1U.S..339,:81
8.Ct. 125, 6 LEd.2d 110 (1960). Weare
not confronted with an-awkward gerry-
mander or striking. shift in racial pro-
portions.. The modest difference be-
tween. the racial composition of Em-
poria’s proposed separate school system
and that of the county as a whole af-
fords no basis for an inference of racial
motivation. And while it seems that the
more cumbersome features of the Dis-
irict Court’s plan hastened the city’s in-
evitable decision ;to operate a separate
unitary school pystem, this was not be-
cause of -any desire to manipulate the
racial balance of ita schools. .

Read ag ‘a whole, th1s record suggests
that the District Court, acting before
our decision in Swann was reaching for
some hypothetical perfection :in racial
balance, rather than the elimination of a

_Jass -
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dual school system To put it in the
simplest terms the Court, in adopting
the District Court’s approach goes too

far o ‘
|, 407 U.8. 484, 33 LEa2a TS
UNITED STATES, 'Petiﬂoner,
v. -

SOOTLAND NECK CITY BOARD OF
EDUCAT[ON et al.

Pattie Black CO‘I‘TON et ul., Petitioners,
LA ‘
. SCOTLAND NECK CITY BOARD OF
EDUCATION et al.
Nos. 70130, 70-187,

Argued Feb. 29 and March 1, 1972,
‘ Decided June 22, 1972.

Consolidated actions challenging im-
plementation of North Carolina statute
authorizing creation of a new school dis-
triet for city which at time of enactment
of statute was part of county school dis-
trict then in the process of dismantling
a dual school system. The United States
District Court for the Eastern District
of North Carolina permanently enjoined
implementation of atatute, and the city
board of education and state appealed.
The Court of Appeals, Fourth Circuit,
442 F.2d B75, reversed and remanded,
and certiorari was granted.  The Su-
preme Court,” Mr, Justice Stewart, held
that implementation of statute which
would have effect of carving out of ex-
isting district a new umnit in which 57%
of students would be white and 439 Ne-
gro, while schools remaining in existing
district would be 89% Negra, would
impede disestablishment of dual school
Bystem in county and 1mplementat10n
would be enjoined. '

Reversed.

Mr. Chief Justice Burger filed opin-
ion concurring in the result, in which
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Mr. Justice Blackmun,: Mr. Justice Pow-
ell and Mr. Justice Rehnquist joined.

1. Schools and School Districts €13

~ Fact that creation of new school
district out of existing school district
was anthorized by special act of legisla-
ture rather than by school board or city
authorities was of no constitutional sig-
nificance on issue of desegregation.
Laws N.C.1969, ¢, 31. '

2. Injunction €78 o
Schools and School Districts €13
Any attempt by state or local offi-
cials to carve out a new school distriet
from an existing district that is in proe-
ess of dismantling a dual school system

must be judged according to whether it

hinders or furthers the process of school
desegregation and, if proposal would
impede dismantling of dual system, dis-
trict court, in exercise of its remedial
discretion, may enjoin 1t from belng car-
ried out.

Injunction @==78
Schonls and School Dlstrlcts @18

Implementation of statute which au-
thorized creation of new achool district
for city, which at time of enactment of
statute had been part of county school
district then 'in process of dismantling
dual school system, and which would
have effect of carving out of existing
district a new unit in which 57% of stu-
dents ‘would be white and 439 Negro,
while schools remaining in existing dis-
trict would he 899, Negro, would impede
digestablishment of dual school system
in county and implementation would be
enjoined, lLaws N.C.1969, c. 31.

Schools aml School Distrlcts @=’13

Whlte flight” into private schools
by children who had formerly attended

‘white schools in dual system was not ac-

ceptable reason for achieving anything
less than complete uprooting of dual
public school system.



